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The Federal Communications Bar Association 
Organized—1936 Incorporated—1943 


“To promote the proper administration the federal laws 
relating wire and radio communications, and related 
acts; uphold the honor and dignity practice before 
the Federal Communications Commission and increase 
the usefulness the practitioners promoting the due 
administration justice; for the mutual improvement and 
social intercourse the members the Association; and 
establish, own and maintain library for their use and 
reference.” 
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The President’s Letter 


THE MEMBERS THE FEDERAL COMMUNICATIONS BAR ASSOCIATION: 


This issue the will reach you the closing weeks the 


present administration. This year has been active, and believe, 
productive one for the Association. the annual membership meeting 


held January 1959, you will receive reports from Committee 


which will reflect many significant accomplishments. Several 


important matters will submitted the membership for action 
the January meeting, and urge every member who can possibly 


attend that meeting. 


Serving President the Association during the past year has been 


exhilarating experience. want take this opportunity thank the 
members who have contributed generously their time and 
effort behalf the Association. 
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1958 Report the Committee Communications 
the Administrative Law Section, American 
Bar 


PREFACE 


The Communications Committee the Administrative Law 
tion undertook this year consider and report the following subjects: 


The adoption Code Ethics for the Federal Com- 
munications Commission. 

The procedure governing the filing and consideration 
counter-proposals response rule making proposals the 
Federal Communications Commission. 

Amendment elimination Section 309(c) the Com- 
munications Act 1934, amended, providing for protests against 
grants without hearing the Federal Communications Commission 
applications for radio station authorizations. 

Judicial stay decisions the Federal Communications 
Commission comparative broadcast cases upon appeal the 
United States Court Appeals for the District Columbia Circuit. 

The roles the Air-space Subcommittee the Air Coordi- 
nating Committee and the Federal Communications Commission 
deciding whether towers proposed for radio stations constitute 
hazards air navigation. 


the report, infra, each subject, there are presented state- 
ment the problem, discussion, and the recommendations the 
Committee. 


The adoption Code Ethics for the Federal Communications 
Commission. 
Statement the Problem. The recent activities the Subcom- 
mittee Legislative Oversight the House Interstate and Foreign 
Commerce Committee have stimulated interest the subject Code 


Reprinted with permission the Administrative Law Section. Nothing herein 
shall construed the action the American Bar Association unless the same 
shall have been first approved the House Delegates the Board Gover- 
nors. action was taken this report the Section Administrative Law, 
since action was recommended therein. 
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Ethics for members and employees the various federal regulatory 
agencies. Individual legislators, the agencies themselves, and bar asso- 
have raised the questions (1) whether codes ethics 
conduct should established; (2) so, who should establish them; 
and (3) what the substance the standards should be. 


Discussion. number bills have been introduced both the 
House Representatives and the Senate dealing with this subject. 
Some these bills, like H.R. 10631, introduced Congressman Pelly 
February 10, 1958 and H.R. 11022 and 11249, introduced Con- 
gessmen Wolverton and Cramer February 26, 1958, would set 
comprehensive set standards conduct for all federal administrative 
agencies. Other bills, like H.R. 11886, introduced Congressman Harris 
April 14, 1958, and H.R. 11893, introduced Congressman Reuss 
April 14, 1958, would affect only the Federal Communications Commis- 
sion, amending the Communications Act 1934. 

The subject the adoption new additional regulations govern- 
ing the conduct agency employees has also received attention recent 
months from the agencies themselves. Several months ago the Securities 
and Exchange Commission announced that had prepared proposed 
Canons Ethics for members the Commission supplement its 
regulations regarding conduct members and employees and former 
members and employees, most which had been effect for many 
years. understood that the Chairman the SEC sent copies 
the proposed new canons the other federal regulatory agencies for 
information and suggestions. The Office Administrative Pro- 
cedure the Department Justice also has the subject under study. 

The adoption Code Ethics for its members and employees 
under study the Federal Communications Commission. The 
Commission’s staff has requested and has received from the Federal 
Communications Bar Association certain material the files the 
Association dealing with this subject. The question proposing the 
adoption Code Ethics the FCC was considered several years 
ago the Federal Communications Bar Association. the latter part 
1955, special committee the FCBA was appointed prepare 
draft such Code. draft was prepared and submitted the 
Executive Committee the FCBA. that time the FCBA had under 
consideration the revision its Canons before going forward 
with any suggested Canons for the FCC. 

Recently the Committee Ethics and Grievances the FCBA 
gave the subject further consideration, and expressed the following view: 
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“Regarding Code Ethics for the FCC, the Committee was 
opinion that the initiative regarding the adoption Code should taken 
the FCC. the FCC desires adopt Code, the FCBA should 


fully upon request the Commission.” 


the 1958 Midyear Meeting the House Delegates 


American Bar Association Atlanta, Georgia, February 24-25, 


the Chairman the Section Administrative Law, Mr. Donald 


Beelar, Washington, C., proposed resolution which 


the Association record favoring the adoption legislation 


Congress providing for code agency-tribunal ethics, 


the Canons Judicial Ethics. The House Delegates voted 
adopt the resolution, which, amended from the floor, read 


The American Bar Association has repeatedly urged that 
organization and procedure federal administrative agencies the 


adjudicatory powers provide (1) that hearing officers assured 


judgment and impartiality the trial agency cases, (2) that the 
the judicial process all levels the agency protected 


decisions the public hearing-record environment totally free from 
parte off-the-record representations, influences pressures from any 


“Now, Therefore, This Association records its opinion that more 
agency and congressional action those ends would improve 
greater public confidence agency adjudicatory determinations, 
desirable that appropriate code agency-tribunal standards condud 
comparable the Canons Judicial Ethics established statute binding 
upon all persons engaged, interested, participating in, seeking affect 
result the adjudication agency-tribunal cases.” (44 ABAJ 383, 


Recommendations. That the Committees Congress 


are considering legislation establish agency-tribunal standards 


conduct advised the position the ABA this subject, 
pressed the resolution adopted the 1958 Midyear Meeting 


above. 


That request made for opportunity testify 


proposed legislation, hearings are held. 


That, until such time legislation the subject adopted 
the Section Administrative Law should cooperate upon request 
any agency which desires adopt new additional regulations deal: 
ing with standards conduct for agency personnel. such cooperatio 
requested the Federal Communications Commission, this Commit 
tee would work with the Commission’s personnel the 
draft Code Ethics for the Commission. 
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The procedure governing the filing and consideration counter-proposals 
response rule making proposals the Federal Communications 
Commission. 


Statement the problem. With stated exceptions, Section 
the Administrative Procedure Act requires agencies publish general 
notices proposed rule making the Federal Register containing, 
among other things, the terms substance the proposed rule 
description the subjects and issues involved. The Federal Com- 
munications Commission, while publishing notices proposed rule 
making the Federal Register and describing the substance proposed 
rules, has followed the practice receiving and considering counter- 
proposals contained comments filed answer notices proposed 
rule making, even though the counter-proposals suggested entirely new 
solutions the problems involved the proceedings. Such counter- 
proposals are not published the Federal Register, nor there any 
Commission requirement that they served other parties inter- 
ested the proceedings. The question arises, therefore, whether Com- 
mission consideration counter-proposals not within the ambit the 
original notices proposed rule making contrary the letter and 
spirit Section the APA. 


Discussion. The Attorney General’s Manual the Administrative 
Procedure Act (1947) states the purpose Section follows: 


“In general, the purpose Section guarantee the public 
opportunity participate the rule making process. With stated exceptions, 
each agency will required under this section give public notice sub- 
stitute rules which proposes adopt, and grant interested persons 
opportunity present their views 26) 


Since notice the public the paramount concern Section 
the APA, necessary examine the practice the Commission with 
respect giving notice counter-proposals rule making proceedings 
determine the validity the consideration regularly given such 
counter-proposals. 

Persons desiring the Commission adopt new rules, amend 
existing ones, file petitions for rule making setting forth the nature 
the proposed rules amendments and the reasons why they should 
adopted. There requirement that the petitions served 
anyone. However, public notice the filing such petitions an- 
nounced the Commission press release, and diligent parties this 
way learn such petitions and have opportunity oppose sup- 
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port them they desire. Any statements supporting opposing 
petitions institute rule making proceedings must served the 
petitioners. (Rule 1.204.) the Commission convinced that there 
sufficient substance the petitions, issues formal notices proposed 
rule making which are published the Federal Register. Time limita- 
tions are set for the filing written comments and reply comments, 
The average time for filing comments and reply comments days 
and days respectively. There Commission requirement that 
comments reply comments served interested parties since 
difficult ascertain all the parties who might have interest 
the rule making proceedings. 

Parties opposed the adoption proposed rules often further 
than merely explaining why they should not adopted. They fre- 
quently offer variant solutions the underlying problems which bring 
new issues not within the ambit the original notices proposed 
rule making. For example, the Commission recently issued notice 
proposed rule making raising the question whether television channel 
should allocated Ainsworth, Nebraska. (Television channels are 
allocated geographically rule making.) existing station chan- 
nel Omaha, Nebraska opposed the suggested allocation, and also 
petitioned the Commission issue supplemental notice proposed 
rule making allocate channel Ainsworth rather than channel 
order released November 1956 (21 F.R. 8821), the Commission 
held squarely that the counter-proposal allocate channel rather 
than channel Ainsworth need not the subject further public 
notice amendment the notice proposed rule making, but that 
the merits the counter-proposal would receive full consideration 
the proceeding. channel station Omaha, which had interest 
the rule making proceeding affecting channel but had definite 
interest the issue presented the counter-proposal with respect 
channel did not receive service the counter-proposal, was not notified 
the counter-proposal the Commission directly through press release 
otherwise, and did not have constructive notice through amendment 
the original notice proposed rule making encompass the enlarged 
issue. (Fortuitously, the channel station Omaha had actual notice. 
See Report and Order, Docket 11830, Pike Fischer, Radio Regula- 
tion, 1617, 1620.) 

the Evansville deintermixture case (Docket No. 11,757, Pike 
Fischer, 1573), the Commission issued notice proposed rule 
making which was published the Federal Register suggesting that 
Channel Evansville changed from commercial noncom- 
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mercial educational channel. Comments were filed pro and con the 
suggested amendment. Some the comments proposed that lieu 
changing Channel noncommercial status, the channel should 
reallocated Louisville, Kentucky. Other comments recommended 
that complete deintermixture the Evansville area effectuated 
deleting Channel from nearby Hatfield, Indiana, and reserving the 
channel for educational use Evansville. Neither these counter- 
proposals was ever published the Federal Register. However, the 
proposals involved had been the subject previous rule making pro- 
ceedings. The Commission adopted both counter-proposals. The ques- 
tion whether such action complies with Section Administrative 
Procedure Act now pending appeal the United States Court 
Appeals for the District Columbia Circuit (Owensboro the Air, 
Inc., al. United States America, al., Nos. 13,776, al.). 

view the fact that Section the APA strives insure public 
notice the substance administrative rule making (with the excep- 
tions listed the Act), seems clear this Committee that the general 
purpose and meaning Section vitiated the failure the 
Commission provide notice counter-proposals means pub- 
lication the Federal Register other procedures sanctioned 
Section The Committee aware the practical difficulties this 
matter pointed out the Commission its Report and Order the 
Ainsworth, Nebraska proceeding, referred above: 


“Rule making proceedings could interminably administrative 
agency such this Commission should required, wherever meritorious 
counter-proposal advanced comments, issue Further Notice Pro- 
posed Rule Making and extend the time for filing comments for reason- 
able period after issuance the further notice.” (15 Pike Fischer, 1620.) 


However, the possibility interminable protraction rule making 
proceedings not itself justification for not abiding the require- 
ments the Administrative Procedure Act rather than providing pro- 
cedural technique which would both permit compliance with the APA 
and serve administrative convenience. also appears that there sub- 
stantial basis for thinking that the acute problem confronting the Com- 
mission the allocation television channels rule making, rather 
than upon applications therefor, not typical the administrative rule 
making process. 


Recommendation. The Committee has given consideration 
techniques notice which would both satisfy the notice requirements 
Section the APA but avoid excessive delay rule making pro- 
ceedings the Federal Communications Commission, especially with 
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regard television channel allocation rule making, but has not agreed 
upon any one several alternatives suggested. recommended that 
the effort reach agreement notice procedure consistent with 
Section the APA and with administrative convenience continued 
the new Committee. 


Amendment elimination Section 309(c) the Communications Act 
1934, amended, providing for protests against grants without 
hearing the Federal Communications Commission applications 
for radio station authorizations. 


Statement the Problem. There are pending Congress (in Com- 
mittee) bills amend the Communications Act 1934, amended, 
repealing Section 309(c). (H.R. 4816, 1577, introduced Ist 


Sess., 85th Cong.) This the Section the Act which permits “any 
party interest” file protest against grants the Commission 
without hearing applications for radio station construction permits, 
“any instrument authorization,” granted under Section 309(a), and 
have hearing the protest certain threshold conditions are met. 
The Commission has supported the repeal Section 309(c) the 
ground that Section 405 the Act (providing for petitions for “rehear- 
provides superior remedy against grants not the public interest; 
and that great deal time wasted hearing baseless protests. The 
question before the Committee whether the public interest would 
served the repeal Section 309(c) the Act. 


Discussion. Section 309(c) was adopted 1952 provide for 
protests. (66 Stat. 715, U.S.C. Sec. 309(c).) Congress’ purpose 
thus amending the Communications Act 1934 was afford interested 
parties the right hearing before the Commission public interest 
factors which allegedly showed that grant without hearing radio 
station authorization was actually not the public interest. its 
original form, Section 309(c) required parties interest allege with 
particularity the facts, matters and things relied upon, and required the 
Commission—if the protest complied with the procedural requirements 
the Section—to stay the grant pending hearing and decision, except 
cases where the protested authorization was necessary the conduct 
and maintenance existing service. 


Initially, the Commission attempted restrict the definition 
the term “party interest.” This approach was overturned certain 
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the United States Court Appeals for the District 
Columbia Circuit which placed broad interpretation that term and 
permitted persons not engaged broadcasting protest the 
grant new facility community. (See, e.g., Camden Radio 
Federal Communications Commission, U.S. App. D.C. 312, 220 
191; Metropolitan Television Co. Federal Communications Com- 
U.S. App. D.C. 326, 221 879; Clarksburg Publishing 
Federal Communications Commission, U.S. App. D.C. 
Subsequently, having been overruled the standing question, 
Commission construed strictly the statutory requirement that the 
facts, matters and things relied upon the protestant 
impeach the grant had made with “particularity,” rather than 
terms. This interpretation, turn, was reversed. The Court, 
effect, required the Commission designate the protests for hearing 
though the facts therein were insufficient, per se, invalidate the 
the ground that those facts were further inquired into, such 
might tend establish that the grant was not the public 
(Federal Broadcasting System Federal Communications 
U.S. App. D.C. 260, 225 560.) 
practical operation, the situation resulted the filing large 
protests. The Commission became “plagued with the so- 
called injury namely, protests filed existing sta- 
claiming that their particular market could not support new 
and that this financial inability the market support the 
was itself reason for denying the grant.” (See Fisher, 
Act Amendments 1952—An Attempt Legislate 
Fairness, Law and Contemporary Problems, Duke Uni- 
School Law (Autumn 1957), citing American Southern Broad- 
Pike Fischer 1054, Radio Tifton Pike Fischer 
and others.) The agency was the opinion that the protest 
its original form, was being seriously abused persons 
using the mandatory hearing and stay features Section 309(c) solely 
the purpose private gain holding off, for long possible, 
the addition new, competing facilities. consequence these 
abuses, the resulting backlog protested authorizations became 
great and the additional administrative burden thus imposed the 
hearing these protest cases onerous, that the agency 
sought relief from Congress. (See Pike Fischer 10:1100 (1955).) 


H.R. 4614, 84th Sess., was introduced for the purpose 
amending Section 309(c). Hearings were held H.R. 4614 
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June and 24, 1955, before Subcommittee the House Committe 
Interstate and Foreign Commerce, which members the 


mission expressed their views the need for amendment 


809(c), and which various other witnesses testified the abuse 
which they considered that section was being put. shown 
Report No. 1051, July 1955 and Senate Report No. 1231, July 28, 1955 


which accompanied H.R. 4614, Congress fully agreed the need 
revising Section 309(c). 


The ensuing amendment Section 309(c) enactment Public 


Law No. 391, 84th 2nd Sess., Stat. 304, effected three 


changes the former protest procedure: (a) permitted the 


mission treat demurrer facts which, even though proven 


constituted ground for setting aside the grant; (b) made the grant 
stay the protested authorization discretionary where the Con. 
mission affirmatively found and set forth the decision its reasons 


why the public interest required the protested grant remain 


effect; and (c) gave the Commission authority redraft issues urged 
the protestant accordance with the facts substantive 
alleged the protest. 


Although this amendment has solved some the problems pro- 
test cases, other problems still remain. stated Fisher (Note 
supra, pp. 690-691, footnotes 


“In some cases, the new law has been great improvement. has 
helpful those cases where oral argument suffices develop all relevant 
matters. The Commission commonly now uses this quick hearing rather 
the full evidentiary hearing. The new section has also been helpful many 


cases initial licensing. Under the old provision, competitor could 


the mandatory stay provision delay new competition, the only excep- 
tion being where the grant was necessary the maintenance existing 
service. This, however, was rare situation. 

“Now the Commission has the power permit the grant being protested 
remain effect finds affirmatively that the public interest requires 
For example, Coos County Broadcasters, the Commission refused stay the 


grant third station the market, though granting the protest. 


stay, because the grantee proposed operate the first independent station 


the market, and also because study the allegations the protest indicated 
that there was little likelihood that the protestants would prevail the merit 


their protest. Without their stay, the protestants immediately dismissed 
their protest, since they could longer delay the new service; the grantee got 


with the business providing needed service this community 


much earlier date than would have been possible under the old act. 
words, where new authorization involved and where will bring needed 


service the community, there good possibility that the stay will not 


cannot obtain stay, the existing station less likely continue the 
protest hearing. any event least the Commission now has some discretion. 
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“The major problem remaining far stays are concerned, 
whether transfer and assignment grants will stayed upon protest. Certainly, 
will prove difficult avoid the stay upon the grant protest. After 
all, the transferor assignor has been operating the station; except upon 
most unusual showing, can presumably continue operate. Therefore, 
difficult for the Commission find compelling reason why the public needs 
the service from the transferee opposed service from the transferor. 
some cases, has been done; but most cases the stay has issued. Thus, 
the typical assignment transfer case, the new section 309(c) has not been 
much help preventing the filing meritless protests, 


“The Commission continues have trouble finding clear and simple 
tests apply protest proceedings. The constant changes Commission 
position and the frequent resort the courts certainly does not lead 
expeditious and effective administration. Therefore, believed that further 
amendments section 309(c) are order.” 


indicated above, the Commission has spent considerable amount 

time dealing with those protests. Further, the vast majority 
cases, after hearing the Commission reinstates the grant. There are only 
handful cases which the Commission has set aside the grant after 
the protestant has had “his day court.” 


The Commission itself does not like the protest provisions Section 
309(c). Thus, the present Chairman the Commission said 
address before the Broadcasting Advertising Club Chicago, Octo- 
ber 29, 1956: 


“ 


the Federal Communications Commission enmeshed more due 
process and procedural difficulties than any other federal agency. seriously 
doubt whether there any other agency court the land that has more 
intricate and dilatory procedural set laws. opinion, the 1952 legisla- 
tion peculiar the FCC has vastly over-emphasized the rights private appli- 
cants over the needs the public. Today, least percent the time 
our Examiners and our Office Opinions and Review, and least 
percent the time the Commissioners spent deciding protest cases. 
These, under the law, must expedited. most them, the protestant has 
other objective than delay the implementation broadcast service. 
These people love freedom competition good deal less than they love 
freedom from competition. Nonetheless, thorough study these hobbling 
procedural laws will convince fair-minded persons that much the delay 
the FCC not the fault the Commission.” 


the other hand, there are those who believe that Section 309(c) 
should not repealed because assured means bringing 

the Commission’s attention matters which may make grant against the 
public interest. Stated another way, this provision requires the Com- 
mission act fairly and promptly upon legitimate complaints. the 
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protestant has standing and brings serious matters the 
attention, the Commission must act and act quickly. the case 
new grant, and absent affirmative finding need, terms the 
public interest, the Commission must stay the grant. These 
would lacking Section 309(c) should repealed. Many 
tioners before the Commission remember when, prior the adoption 
Section 309(c) 1952, petitions for reconsideration “rehearing” under 
Section 405 remained file without action for long months, 
Doubts have also been expressed whether the Commission’s 
favorable attitude toward the entire idea protest proceedings has 
interferred with the establishment expeditious procedures intended 
Section 309(c). 

There third view, also. The opinion has been expressed that 
the Section should modified only insofar the stay provision 
concerned. The Section now allows the Commission permit the 
utilization facility authorization under grant issued without 
hearing and duly protested (even though does not involve existing 
service) the Commission affirmatively states its decision that the 
public interest requires the grant remain effect pending decision 
after hearing. has been proposed that the criteria for determining 
whether stay should granted should the traditional tests- 
probability prevailing the merits the protest, and irreparable 
injury the protestant. 


Recommendation. Although majority the Committee the 
opinion that Section 309(c) and its possible modification elimination 
extremely important question, the consensus the Committee 
that the subject requires further study the Committee. Consequently, 
the Committee has adopted recommendation for action. 


Judicial stay decisions the Federal Communications Commission 
comparative broadcast cases upon appeal the U.S. Court Ap- 
peals for the District Columbia Circuit. 


Statement the problem. Two more mutually exclusive applica- 
tions for broadcast facilities are regularly accorded comparative hear- 
ing the Federal Communications Commission determine which 
applicant would better serve the public interest and, therefore, which 
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application should granted. (See Section 309(b) the Communica- 
tions Act 1934, amended; Ashbacker Radio Corporation Federal 
Communications Commission, 326 U.S. 327; and Rules 1.361 and 
There widespread, perhaps unanimous, opinion among the mem- 
bers the Bar the Commission that substantial construction and 
investment funds the winning applicant invariably impels the 
Commission sympathetically stand the original winning applicant 
against all attacks the losing applicants via petitions for reconsidera- 
tion (under Section 405 the Act) judicial review (under Section 
402(b) the Act). While the Bar’s belief the efficacy quick 
construction winning applicant largely based upon informal 
judgments and observation subjective reactions individual admin- 
istrators, there has been least one objective revelation the general 
principle. 

Memorandum Opinion and Order released September 18, 1952, 
the Commission designated for comparative hearing applications 
Peoples Broadcasting Company and Inc. for television Channel 
Lancaster, Pennsylvania, and also concluded that WGAL, Inc. 
should permitted operate Channel pending the outcome 
the comparative hearing. (WGAL, Inc. had been operating Channel 
Lancaster.) paragraph the opinion, the Commission stated: 


“We recognize that permitting the existing station incur substantial 
additional expense involved the construction television station operating 
with full power proposed WGAL, Inc. its application for construction 
permit could result advantage WGAL, Inc. comparative considera- 
tion its application with the competing application Peoples. Accordingly, 
our view that the authorization WGAL-TV Channel should 
with the minimum power provided for our Pike Fischer, 
275, 285.) 


When losing applicant comparative hearing for the Com- 
mission takes appeal the U.S. Court Appeals for the District 
Columbia Circuit under Section 402(b) the Communications Act, 
may win reversal the Commission’s comparative determination 
because legal error. However, when the case remanded the 
Commission for further consideration, the original winning applicant has 
already constructed its station and invested substantial funds. For the 
reasons stated above, and spite the assurances which have been 
given the Court Appeals the Commission that effect would 
not given expenditure funds (see Peoples Broadcasting Co. 
U.S. al., 209 2d. 286, 288), can regularly expected that the 
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Commission will redecide the case favor the winning applicant 
after remedying the error found the Court. 


This scheme things has led petitions the appellant 
the Court for stay the Commission’s comparative decision pendente lite 
order avoid the adverse effect upon appellant’s case 
tion the original winning applicant the Court should remand the 
case the Commission. However, such petitions for stays have uni- 
formly been denied comparative cases the Court Appeals. The 
denial such petitions has been way one-page orders (unpub- 
lished) which have not themselves revealed the reasoning the 
Court. clear, however, from the questions the Court such 
cases that the Court expressly considers such petitions the light 
two criteria: (1) the merits, the probability prevailing upon 
appeal; and (2) the element irreparable injury the appellant- 
petitioner. The Court has accepted the assurances the 
counsel that the Commission’s further consideration the comparative 
case (if remanded) would unaffected appellee’s construction and 
investment pendente lite (see Peoples Broadcasting Co. U.S. 
loc. cit. supra), and has refused, therefore, find that such construction 
the appellee would constitute irreparable injury the appellant, 
successful appeal. Because there other irreparable injury 
the appellant, the appellant has been unable secure stay the 
Commission’s decision. 

The problem considered the Committee, therefore, whether 
action should recommended eliminate the compelling adverse 
effect upon appellant the ultimate decision comparative cases 
the Commission after remand the Court which results from the 
construction facilities and investment funds the applicant 
originally selected the Commission. 


Discussion. The members the Committee have expressed gen- 
eral agreement the adverse effect successful appellant 
comparative broadcast cases the fact that the Commission’s original 
choice applicants has constructed the facilities issue during the 
judicial review process. recommendation was proposed that Section 
402 the Communications Act amended provide that judicial 
stays should granted comparative cases appealed the Court 
Appeals upon showing probability prevailing appeal—eliminat- 
ing the requirement showing irreparable injury—or the amendment 
the Section some other technique accomplish the same purpose, 
e.g., declaration presumption irreparable injury the appel- 
lant-petitioner. 
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Some the members the Committee had serious doubts about 
the recommendation suggested. These doubts stem from two considera- 
tions: (1) the belief that the public interest may adversely affected 
judicial stay comparative decisions because construction 
new stations and new broadcast services the public would sub- 
stantially delayed; and (2) the expressed opinion that, while Courts 
talk terms irreparable injury cases involving stays adminis- 
trative action, Courts (realistically) grant stays because over-all 
equities cases rather than because dispassionate regard for the 
principle irreparable injury the appellant-petitioners. 


The proposed recommendation was supported some members 
the Committee the ground that the judicial review provisions 
Section 402 the Act were vitiated comparative cases construc- 
tion the broadcast facilities issue the original winner before the 
Commission, and that there greater public interest securing 
proper decisions from the Commission than there the rapid furnish- 
ing new broadcast services. was also suggested that concern with 
speed furnishing new broadcast services the public was not 
justified under the scheme the Communications Act, which makes the 
furnishing broadcast services completely dependent upon the decision 
private individuals provide broadcast service applying for 
broadcast facilities. many cases potential broadcast facilities have 
been unused for many years before applicants have decided file appli- 
cations therefor. 


Recommendation. The inability the members the Committee 
agree upon any remedy for the prejudicial effect upon successful 
appellant construction the original winning applicant com- 
parative case prevents positive recommendation the committee. 
However, the agreement the Committee members that case re- 
manded the Commission the Court Appeals, for legal error, 
affected upon reconsideration the Commission the legally irrele- 
vant fact that the original, winning party has constructed the facilities 
issue merits further consideration the Committee. seems clear 
that the judicial review provisions Section 402(b) the Communica- 
tions Act are being vitiated substantially comparative cases for the 
reasons hereinabove stated. follows that the Association should 
make further effort secure effective compliance with the intent 
Section 402(b) the Act the end that the best applicant com- 
parative broadcast cases may selected ultimately the Commission. 
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The roles the Air-space Subcommittee the Air Coordinating 
mittee and the Federal Communications Commission deciding 
whether towers proposed for radio stations constitute hazards air 
navigation. 


Statement the Problem. Under the statutory standard “public 
interest, convenience, and necessity” Section 309(a) the 
munications Act, the Commission has the authority deny applica- 
tion for radio station license the ground that the construction (of 
tower) would constitute hazard air navigation. (Simmons 
eral Communications Commission (1944) 145 2d. 578.) Part 
the Commission’s Regulations (Subpart prescribe the conditions 
under which applications will referred the Air-space Subcommittee 
the Air Coordinating Committee (composed various military and 
civilian representatives aviation interests and the Commission) for 
consideration and recommendation the Commission whether 
grant application would establish hazard air navigation. While 
there has not been great deal criticism the Commission’s ultimate 
disposition cases involving the issue potential hazards air naviga- 
tion, there has been sufficient criticism the procedures the Air-space 
Subcommittee the Air Coordinating Committee stimulate the in- 
terest this Committee. 


Discussion. The criticisms the procedures the Air-space Sub- 
committee have been directed mainly such matters notice 
applicants and their counsel the time and substance consideration 
given their radio station applications, the way which meet- 
ings are conducted, and the non-aviation matters considered the 
Air-space Subcommittee. Counsel have complained that they have been 
deprived opportunity make pertinent presentations the 
Subcommittee because they did not know when specific applications 
were going considered. They have objected that persons whom 
they considered strangers interest their applications have been 
heard the Subcommittee. They have also complained that the Sub- 
committee has considered elements broadcasting service the public, 
intensity signal strength various areas, and financial matters, 
arriving favorable unfavorable recommendation the Commis- 
sion the subject hazards air navigation. 

April and May 1958 the Association Federal Communica- 
tions Consulting Engineers and the Federal Communications Bar Asso- 
ciation appointed Joint Committee explore the procedures the 
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Air-space Subcommittee the Air Coordinating Committee and arrive 
proposals which both associations might sponsor. appears, there- 
fore, that the two professional organizations most competent deal 
with the problem under consideration have undertaken commendable 
program which promises produce proper and realistic system for 
evaluating radio station applications relation air traffic safety. 

The role the Air-space Subcommittee is, course, subordinate 
and advisory relation the role the Commission the authority 
whether applications should denied proposing hazards air 
navigation. might expected, however, the Air-space Subcommit- 
tee’s recommendations are given great weight the Commission. 
is, therefore, great importance that the soundness the Air-space 
Subcommittee’s recommendations promoted the use the most 
appropriate and fair procedural techniques available. dissatisfaction 
with the procedures the Air-space Subcommittee not met, 
quite possible that there will considerable sentiment for changing the 
role the Air-space Subcommittee from advisor the Commission 
that witness virtually all cases involving possible hazards 
air 


Recommendation. Under the circumstances related above, the 
Committee believes that should keep touch with the joint effort 
the AFCCE and FCBA solve the problems under consideration, and 
refrain this time from undertaking separate program for solution 
the problem. 


ScHARFELD, Chairman 


— 
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Bar Association Files Comments Proposed 
Change Rules Consolidations and 
Dismissals 


The Commission June 26, 1958, issued Notice Proposed Rule 
Making (Docket No. 12509), proposing amend 1.311, 1.312, and 
1.363 the Rules that whenever consideration (including agree- 
ment for consolidation interests) paid promised connection 
with the default, dismissal, amendment application hearing 
status, the applications all applicants who are parties the agree- 
ment will dismissed with prejudice. Comments were filed the 
Federal Communications Bar Association this docket September 
17, 1958. Text the Bar Association comments follows: 


These comments are filed behalf the Federal Communications 
Bar Association (FCBA) direction the Executive Committee 
the Association. The FCBA organization lawyers who practice 
before the Federal Communications Commission who are otherwise 
interested communications law. One the objects the Association 
promote the proper administration the Communications Act 
1934, amended, and uphold the honor and dignity practice before 
the Federal Communications Commission. The Association has direct 
interest the subject matter this proceeding inasmuch the proposed 
rule changes are designed prevent discourage certain type 
abuse the Commission’s hearing processes. 

The abuse sought eliminated the proposed rule changes 
the filing marginal “strike” applications for broadcast facilities 
the hope that payment may exacted consideration amendment 
dismissal such applications. The Commission proposes attack 
this concededly improper practice requiring the dismissal with 
prejudice all applications for broadcast stations which are hearing 
status, one more the applicants dismiss their applications upon 
payment any consideration, where competing applicants agree 
consolidate their interest single application. 

The FCBA thoroughly accord with the Commission’s objective 
eliminating all types “strike” applications. believe that “strike” 
applications include not only those filed for the sole purpose delaying 
hindering the grant another application, but also any application 
filed for the purpose receiving payment return for the dismissal 
such application the hope securing interest competing 
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applicant the consideration for dismissal. each such case the 
essential element “strike” application present, the absence 
bona fide intention construct and operate the facilities applied for. 
Despite our complete concurrence the objective the rule 
changes, are the view that the proposed amendments should not 
adopted. Our objections the proposed rule changes are follows: 


The proposed the Commission’s rules not strike 
directly the evil which they seek eliminate, nor they impose 
sufficiently drastic sanction deterrent the filing “strike” applica- 
tions. 


The proposed rule changes would not prevent discourage 
abuse the Commission’s processes adversary proceedings other than 
comparative broadcast hearing cases parties other than applicants 
for broadcast facilities. Moreover, believe that the Commission’s 
policy with respect settlement litigation private agreement 
among the parties should the same whether the settlement occurs 
prior after applications have been designated for hearing. 


The proposed rule changes would have the undesirable effect 
foreclosing the opportunity settling litigation between competing 
applicants manner and under circumstances where the public inter- 
est would served thereby and where abuse Commission processes 
would result. The FCBA does not believe that either necessary 
desirable ban all settlements comparative broadcast cases because 
some instances the past certain applicants may have been guilty 
abusing Commission processes. The Canons Ethics the FCBA 
(Section well the Canons Professional Ethics the American 
Bar Association (Section recognize the well-established principle 
that the law favors the amicable settlement controversies. “Section 
the FCBA Canons enjoins attorney advise his client “to avoid 
end” “litigation” whenever the controversy will admit fair 
adjustment. The proposed rule changes would, thus, reverse policy 
the Commission which has many cases resulted substantial 
benefits the public well the parties involved. strongly believe 
that the more drastic sanction hereinafter recommended made 
applicable the filing “strike” applications, there would 
justification for prohibiting the settlement litigation between bona 
fide applicants for broadcasting facilities where showing made that 
abuse Commission processes involved. 


Finally, the proposed rule changes would doubtful 
legality because they would require the dismissal with prejudice 
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application, which tantamount denial, without first affording the 
applicant hearing required Section 309 the Act. 

For the foregoing reasons, the FCBA does not favor adoption 
the rule changes proposed the Commission. Recognizing, however, 
the existence the evil which the Commission proposing eliminate, 
the FCBA recommends the following more effective method 
accomplishing the Commission’s objective: 


The Commission should request the Congress adopt legislation 
which would make felony “for any person prosecute cause 
prosecuted application for broadcast facilities without having 
bona fide intention constructing and operating such facilities, 
the application granted.” The enactment such law, believe, 
would serve effective deterrent the prosecution “strike” 
applications. would make criminal offense file application 
exact pay-off obtain interest the station some other 
bona fide applicant. should noted that the legislation proposed 
would likewise make felony file “strike” application for the sole 
purpose blocking delaying the grant another application even 
though the applicant has intention obtaining pay-off other 
consideration for the removal the conflict. The legislation would 
likewise make criminal act for person file application 
for construction permit with the intention selling assigning the 
construction permit, granted, since such applicant would not have 
bona fide intention constructing and operating the station applied 
for. recognize that the legislation proposed would strike abuses 
Commission processes which would not reached the rule 
changes proposed the Commission’s notice June 26th 
proceeding. believe, however, that the Commission under- 
taking come grips with the problem “strike” applications, 
should not confine its remedial proposals only one type “strike” 
applications but should direct its efforts towards the elimination all 
types. The FCBA would, course, formally endorse and support the 
adoption such 


The Commission has ample authority under its present rules take 
appropriate action against applicants other parties who are guilty 
abusing the Commission’s processes. believe that would 
desirable for the Commission terminate this proceeding with the 


*The Canons Ethics the FCBA now make unethical for attorney 
file prosecute application for broadcast facilities has reason believe 
that his client does not intend construct and operate such facilities his applica- 
tion granted. Section 21, FCBA Canons Ethics. See also Sections and 28. 
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issuance Report and Order containing policy statement setting 
forth the circumstances under which the settlement adversary pro- 
ceedings before the Commission the payment acceptance 
money other consideration might involve the abuse Commission 
processes. Such statement policy would serve guide the 
parties, examiners and the Commission, itself, deciding adver- 
sary proceedings the future. The statement policy would apply 
all types adversary proceedings, i.e., comparative hearing cases, 
protest cases, 307(b) cases, and proceedings which parties have 
intervened the grounds electrical interference economic injury. 
Furthermore, should apply the settlement conflicts applicants, 
before well after applications are designated for hearing. 
believe the statement should reaffirm the Commission’s present policy 
encouraging the elimination protracted litigation provided settle- 
ment such litigation does not require the Commission condone any 
abuse its processes. The statement policy should provide that 
any case where litigation before the Commission settled agreement 
among the parties, showing all the facts and circumstances will 
required, the basis which the Commission may determine whether 
any consideration was paid promised: 


obtain the dismissal default application which was 
without bona fide intention constructing and operating the 
station applied for; 

secure the dismissal protest;? 

secure the dismissal application against which protest 
filed; 

obtain the withdrawal opposition intervenor whose 
intervention was based economic interest, electrical interference, 
other 

settle litigation Section 307(b) cases; 

applicant amount excess his actual out-of-pocket expenses 
connection with such application; 

remove conflict among applicants merger consolida- 
tion interests where the participation the merging applicants the 
surviving applicant not substantially proportionate their financial 
contributions where the arrangement includes consideration benefit 
one party which not equally available the others. 


the showing establishes that the Commission’s processes have been 
abused protestant intervenor, who either permittee licensee, the 
Commission should call for the renewal application the protestant intervenor 
and take appropriate action thereon. 
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The experience may indicate that there are other 
matters with respect which showing should made before the 
Commission acts application which becomes uncontested the 
result private agreement among the parties. the basis such 
showing the Commission would have ample authority appropriate 
cases prevent unscrupulous party from obtaining reward through 
abuse the Commission’s processes. The door would still open, 
however, for bona fide parties settle litigation under circumstances 
where such settlement would benefit the public and involve abuse 
the Commission’s processes. 


order make the Commission’s policy settlement litigation 
between among pre-designated applicants the same the case 
applicants hearing status, the following suggested additional 
subparagraph Rules 1.354, 1.355, and 1.356, which pertain AM, 
TV, and processing, respectively. 


“Where prior designation for hearing mutually exclusive application 
file becomes unopposed where amended application new applica- 
tion filed place the several competing applications and the applicant 
formed such merger completely substantially the same parties the 
parties the original application applications, the remaining applicant shall 
file, amendment with its application, affidavit whether not 
consideration has been promised paid said applicant, directly in- 
directly, connection with the default dismissal any conflicting com- 
peting application. The affidavit shall executed the applicant, 
having personal knowledge the facts, corporation association. 
consideration has been promised paid, the affidavit shall set forth full 
detail all the relevant 


the settlement litigation occurs after application applica- 
tions have been designated for hearing, the examiner under existing 
rules would required receive evidence covering the settlement 
withdrawal opposition and would decide the case the light the 
policy statement which the Commission would issue terminating these 
proceedings. The Commission, itself, would have the opportunity 
every case review the initial decision the light said 
policy statement. the application denied the Commission, under 
such circumstances, the denial would after the applicant has had 
opportunity hearing show that grant would not involve 
abuse the Commission’s processes. 


“These facts will considered the Commission determining whether 
grant the application would consistent with the policy statement contained 
the Final Report and Order Docket No. 12,509.” 
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Bar Association Files Comments Proposed 
Change Rules Interlocutory Appeals 


The Commission July proposed amend its rules restrict 
the taking interlocutory appeals the Commission (Docket No. 
12571). The following comments were filed the Federal Com- 
munications Bar Association October 22, 1958: 

These comments are filed behalf the Federal Communications 
Bar Association (FCBA) direction the Executive Committee 
the Association. The FCBA organization lawyers who practice 
before the Federal Communications Commission who are otherwise 
interested communications law. One the objects the Association 
promote the proper administration the Communications Act 
1934, amended. Accordingly, the Association has direct interest 
the subject matter this proceeding inasmuch the proposed 
rule change would bring about substantial change the Commis- 
sion’s procedure hearing cases substantially restricting interlocu- 
tory appeals. The FCBA general favors the Commission’s proposal 
but believe that can made applicable only rulings Hearing 
Examiners and not the rulings the Motions Commissioner Chief 
Hearing Examiner. Section 5(d)(2) the Communications Act 1934 
provides that any person aggrieved any order decision made 
anyone whom the Commission has assigned referred any its 
“work, business, functions” may file application for review 
the Commission. The FCBA believes that this provision the Com- 
munications Act provides for direct appeal from rulings the 
Motions Commissioner and Chief Hearing Examiner who act delega- 
tion and whose functions are not spelled out the Communications Act. 
believe that would violate that provision the Communications 
Act for the Commission prohibit direct appeals from rulings the 
Motions Commissioner Chief Examiner and provide that such 
may reviewed the Commission only connection with its 
final action upon the merits the proceeding. 

The situation different with respect Hearing Examiners. Their 
functions are spelled out Section 409 the Communications Act 
and the Commission has the authority restrict direct appeals from 
Hearing Examiners the manner proposed this docket. The FCBA 
believes that applied the rulings Hearing Examiners the Com- 
mission’s proposal procedurally sound. Its adoption will give the 
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Hearing Examiner greater control over the conduct proceedings and 
should serve strengthen their status. The rule proposed the 
Commission similar that applicable the Federal Courts and 
number administrative agencies have similar provisions. For example, 
Section 302.18(f) the Rules Practice the Civil Aeronautics Board 
reads full follows: 


Appeals the Board from rulings Examiners. Rulings 
aminers motions may not appealed the Board prior its consideration 
the entire proceeding except extraordinary circumstances and with the 
consent the Examiner. appeal shall disallowed unless the Examiner 
finds, either the record writing, that the allowance such appeal 
necessary prevent substantial detriment the public interest undue 
prejudice any party. appeal allowed, any party may file brief 
with the Board within such period the Examiner directs. oral argu- 
ment will heard unless the Board directs otherwise. The rulings the 
Examiner motions may reviewed the Board connection with its 
final action the proceeding irrespective the filing appeal any 
action taken it.” 


The similar rule the Rules Practice the Federal Power Com- 
mission Section 1.28(a) which reads full follows: 


1.28 Appeals Commission from rulings presiding 
(a) During hearing. Rulings presiding officers may not appealed from 
during the course hearings except extraordinary circumstances where 
prompt decision the Commission necessary prevent detriment the 
public interest. such instance the matter shall referred forthwith the 
presiding officer the Commission for determination.” 


The Federal Trade Commission has similar restriction interlocutory 
appeals. Section 3.20 its Rules reads full follows: 


3.20 appeals. (a) Except 3.17(d) [denial 
any motions issue, limit quash any subpoena], 3.25(e) [rejection 
Hearing Examiner agreement containing cease and desist order], and 3.29(e) 
[suspension disbarment attorneys from participation particular pro- 
ceeding], interlocutory appeals from rulings hearing examiner during the 
time proceeding pending before him shall not entertained the 
Commission except provided paragraph (b) this section. 

appeals shall the form brief which 
shall set out the grounds the appeal and the necessity for immediate 
decision. The brief must filed within ten days after notice the adverse 
ruling complained of. Answer thereto may filed within ten days after 
service such appeal. 

“(2) The Commission, such one more its members shall 
designate, shall consider the appeal forthwith, and may grant the appeal 
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finding that such ruling involves substantial rights and will materially affect 
the final decision and that determination its correctness before the con- 
clusion the trial would better serve the interests justice. Such appeal 
shall not operate suspend the hearings unless otherwise ordered the 
hearing examiner the Commission. 


take interlocutory appeal. appeal from the initial decision, any such 
ruling may assigned error where such ruling shown have sub- 
stantially affected the rights the complaining party.” 


The FCBA believes that the restriction interlocutory appeals 
proposed the Commission will have the effect eliminating 
number direct appeals the full Commission, many which may 
not sufficiently meritorious warrant the attention the full Com- 
mission. believe that the elimination these appeals will serve 
permit the Commission devote more its time some the more 
important problems before it. 


The FCBA believes that where basic rights are involved, avenue 
should left open for direct appeal. The Commission’s proposal 
seeks this permitting appeal “in extraordinary circumstances 
and with the consent the officer whom the rulings are made.” 
believe that this fair resolution the problem and that the 
Hearing Examiners may relied upon permit direct appeals 
cases where the ruling appealed from major one and may sub- 
stantially dispose the entire proceeding. 
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Clearing House Service Inaugurated 
Company for Exchange Comments 
F.C.C. Rule-Making Proceedings 

The Goetz Company 1957 inaugurated Clearing House Service 


for the exchange formal comments F.C.C. Rule-Making Proceed- 
ings among communications attorneys and engineers. This service was 
inaugurated the suggestion member the Bar Association. The 
rule-making proceedings selected for this service are those general 
interest which believed that fairly substantial number com- 
ments will filed. 

This notice being published the for the information 
the Communications Bar. 

Attorneys and engineers furnish advance information the Goetz 
Company concerning particular docket which they are interested 
and which they believe appropriate for the exchange accom- 
plished the Clearing House Service. Upon receipt this informa- 
tion, the Goetz Company conducts poll among attorneys and engineers 
telephone mail insure that all interested firms are aware the 
possibility the formal exchange comments the docket and are 
given opportunity subscribe. When sufficient interest evidenced, 
notification least four weeks prior the F.C.C. filing date furnished 
potential subscribers give them enough time participate. 

subscriber will advised, well advance the filing date, 
the number copies his comments required for complete circulation 
all subscribers. Each subscriber expected have these copies 
his comments available for the Goetz Company the same time that 
the comments are filed with the F.C.C. All comments received 
the filing date are distributed the following morning 
subscribers. Only one distribution made the Goetz Company. 

The charge for this service dependent primarily upon the total 
number subscribers. With approximately twelve subscribers, 
maximum charge ten dollars has been established. more than 
twelve firms subscribed, the cost the individual subscriber would 

*reduced. 

The mailing list used the Goetz Company for this Clearing 
House Service consists attorneys and engineers who practice before 
the F.C.C. Persons interested this service may communicate with 
The Goetz Company, Docket Exchange Department, 1030 20th Street, 
N.W., Washington D.C, 
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Recent Court and Agency Decisions 


Labor Relations—Bargaining Unit (Radio Television Station WFLA 
(The Tribune Co.), 120 N.L.R.B., No. 121 (May, 1958)). 


Directors, who are responsible for the coordination and presentation 
their shows and operate control panel order switch from one 
camera another from film selections, “responsibly direct the 
employees involved presenting the commercials and programs emanat- 
ing from” the station, even though they exercise less authority than some 
employees with like classifications larger stations, and will ex- 
cluded from the bargaining unit supervisors. 


Labor Relations—Bargaining Unit Inc., 120 N.L.R.B., No. 155 
(June, 1958)). 


previous case involving the same employer! the Board held 
that employees the program-planning unit television station should 


Southern Radio Television Equipment Co., 107 N.L.R.B. 216. 
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included bargaining unit with other production employees with 
whom they worked close contact, even though both IBEW and IATSE 
contended they should excluded. The present case involved, among 
other things, complaint that the employer committed unfair labor 
practice refusing bargain with IBEW unit production 
department employees which did not include the program-planning 
ployees. While the Board did not regard itself bound its previous 
determination, since the issue was not the same, nevertheless held 
that the unit was not appropriate one and that the employer was 
under duty bargain with respect it. The duties the program- 
planning employees were plan the show, writing the script and 
determining the material, such scenery, used. They also pre- 
pared program logs which were used operating personnel and dis- 
tributed newspapers. The Board said that 


“While the employees the program-planning unit are not employed the 
production department, they are essentially production employees and work close 
contact with the employees the Respondent’s production department proper; and, 
like the production department employees, the program-planning employees are 
nontechnicians who contribute the presentation of, but not appear on, 
television programs. Thus, without the program-planning employees, the production 
department constitutes but segment appropriate unit.” 


Labor Relations—Secondary Boycott (American Federation Tele- 
vision and Radio Artists Getreu, 258 (2d) 698 (C. 6th, 
September 1958)). 


The district court this case granted injunction against second- 
ary boycott tactics pending disposition unfair labor practice charges 
the N.L.R.B., and the court appeals affirmed. The case grew 
out strike AFTRA against radio station WCKY. The court found 
that AFTRA had induced encouraged its members who were em- 
ployees advertising agencies sponsors engage concerted 
refusal “in the course their employment” make transcriptions for 
use WCKY. was contended that these individuals were not 
employees the sponsors agencies, but were employed for limited 
periods specific jobs, that they could not have been induced 
refuse perform services “in the course their employment.” The 
court held that this was question decided the Board: the 
court would not hold that nothing short continuous employment 
relationship could suffice. The fact that the inducement was many 
individual employees many employers did not render the statute 
inapplicable. 
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Effect Grant (Carroll Broadcasting Co. 
2066 (U.S.App.D.C., 1958)). 


this case the Court Appeals overturned the Commission’s hold- 
ing, the Southeastern Enterprises and other cases, that lacked 
power consider the economic effects grant license except pos- 
sibly cases arising under Section 307(b) the Act. The Commission 
must act the public interest and “economic injury existing station, 
while not and itself matter moment, becomes important when 
the facts spells diminution destruction Com- 
mission not required hear and decide the economic effects every 
new license grant, but when existing licensee offers prove that 
the economic effect another station would detrimental the 
public interest, the Commission should afford opportunity for 
presentation such proof and the evidence substantial, should 
make findings. This does not destroy the basic concept competitive 
broadcast industry, the Commission contends. “The broadcast indus- 
try competitive one, but competitive effects may under some sets 
circumstances produce detriment the public interest. When that 
happens the public interest The burden the protestant 
and heavy burden. 


State Athletic Commission—Authority over Closed-Circuit Telecasts 
(Opinion the Attorney General Nevada, No. 352, February 
18, 1958)). 


the time the closed-circuit telecast the Robinson-Basilio 
fight question was raised the authority the Nevada Athletic 
Commission require license for closed-circuit telecast the fight 
and collect commission the “gate The Attorney 
General ruled that, since the applicable statute was limited contests 
and exhibitions “conducted, held given within the State Nevada,” 
the Athletic Commission had authority the matter. 


States—Purchase Television Time for Traffic Safety Promotion 
(Opinion the Attorney General Minnesota, No. 229-A, Decem- 
ber 31, 1957). 


The Attorney General Minnesota was asked whether the Min- 
nesota Highway Department could legally expend funds “purchase 
time” educational television station. The Attorney General held 
that since the Commissioner Highways had authority promote 
traffic safety could purchase radio television time for traffic safety 
promotion and education. 
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Telephone Companies—Private Mobile Communications Systems— 
Jurisdiction State Commission (Commercial Communications, 
Inc. Public Utilities Commission the State California, 327 
(2d) 513 (Cal.Sup.Ct:, 1958). 


The California Public Utilities Commission accepted, with modifica- 
tions and directions, tariff schedule filed the Pacific Telephone 
Telegraph Company covering installing, leasing, and maintaining 
private mobile communications systems. Its action was challenged 
persons engaged furnishing similar service private contract 
basis competition with the Telephone Company, well the City 
Los Angeles. 

The Commission, basis for its order, found that the service 
constituted telephone line and public utility telephone service, that 
the equipment used was necessary useful the Telephone Com- 
pany’s performance its duties the public, and that the Commission 
had jurisdiction. The court sustained these findings and conclusions. 
Under the California Constitution and statutes, ownership the equip- 
ment sufficient and operation and control are not prerequisites 
jurisdiction the Public Utilities Commission; under the Communica- 
tions Act and F.C.C. Rules, course, operation and control are vested 
the licensee the service. The fact that the same service could 
obtained from sources which are not public utilities, the court said, 
does not detract from the utility nature the service. The service 
“telephone service” and the fact that only restricted portion the 
public may avail itself the service does not mean that not dedi- 
cated the public. The plaintiffs are not denied equal protection the 
law because regulated company competes with them. Regulation 
the service not outside the permissible sphere government regula- 
tion contravention the Fourteenth Amendment. There 
conflict jurisdiction between the P.U.C. and the F.C.C., since the 
latter does not have assert control over intrastate communications 
which are regulated state commission. Nor any limitation 
the P.U.C.’s jurisdiction found the consent decree the anti- 
trust action against A.T.&T. and Western Electric. 

Justice Schauer filed dissenting opinion which Justices Carter 
and McComb joined. The dissenters felt that the private mobile radio- 
telephone operations P.T.&T. were not public utility operations. 
“The action the commission, the premises, gives official approval 
the unwarranted invasion free market the entering wedge 


what appears design for eventual monopolistic sequestration 
the field.” 
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Courtroom Proceedings (Lyles State, 
2109 (Okla. Crim. App., September 1958). 


Telecasting courtroom proceedings, even criminal cases, 
given official approval this decision the Oklahoma Court Crim- 
inal Appeals. The court relied strongly the Colorado decision 
Hearings Concerning Canon 35, 296 (2d) 465. The court held 
that television was included the right freedom the press; that 
television broadcasters have right access court proceedings; that 
invasion defendant’s right privacy involved telecasting 
criminal proceedings; and that the trial court should have discretion 
permit broadcasting and televising court proceedings, long 
retains complete control the matter. 


New Federal Legislation 


Aircraft Licenses Aliens 


Public Law 85-817, signed August 28, 1958 (72 Stat. 981) authorizes 
the Commission, finds that the public interest will served 
thereby, waive the statutory requirement citizenship the case 
persons holding United States pilot certificates the case 
persons holding foreign aircraft pilot certificates which are valid the 
United States under reciprocal agreement. Such person may also 
granted license for radio station aircraft even though 
alien representative alien. The purpose the legislation 
enhance air safety and also relieve Congress the burden 
passing private bills permit particular alien pilots licensed. 
The chief dispute was over the question security considerations. 
passed the House, the bill would have required the Commission 
make express finding that security considerations had been satisfied. 
The Commission objected this the ground that was not equipped 
process security clearances, that would need enlarge its staff, 
and that the security clearance should take place before the alien was 
granted his pilot’s license the C.A.A. (now Federal Aviation Agency). 
The Senate Committee agreed, pointing out also that aliens must 
meet stringent security tests before they can even enter the United 
States. The Committee emphasized, however, that the Commission still 
had the affirmative responsibility weighing the character qualifica- 
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tions persons seeking radio operator licenses. Commissioner Ford, 
his statement connection with the bill passed the House, 
contended that even without the specific reference security, the Com- 
mission would still have the responsibility determining the 
character, and said that “The the Commission would have 
securing information which make such determination would 
appear almost insurmountable.” (S.Rept. 2338). 
Telecasting Reproductions Postage Stamps, etc. 
Public Law 85-921, signed the President September 1958 
(72 Stat. 1771) amends U.S.C. §504 permit 
“the making importation, but not for advertising purposes except 
philatelic advertising, motion-picture films, micro-films, slides for projection 
upon screen for use telecasting, postage and revenue stamps and other 
obligations and securities the United States, and postage and revenue stamps, 
notes, bonds, and other obligations securities any foreign government, bank, 
corporation.” 
prints other reproductions may made from such films 
slides without permission the Secretary the Treasury, except for 


limited philatelic numismatic purposes. “Obligation other security 
any foreign government” defined including, but not limited to, 
“uncanceled stamps, whether not demonetized.” 
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Recent Articles Legal Periodicals 


Administrative Law 


The Summer 1958 issue the Ohio State Law Journal! collects 
number articles “Proposed Changes Federal Administrative 
Practice and Procedure,” with foreword Charles Rhyne, mem- 
ber this Association. The “administrative court” idea criticized 
well-documented article former Commissioner Robert Minor 
the Smith Henley, former member the Commission 
staff and later the Director the Office Administrative Procedure 
the Department Justice, discusses admission and control 
practice before federal administrative agencies. The proposed Code 
Federal Administrative Procedure treated papers Whitney 
Harris and Prof. Ralph Fuchs, originally given round table 
the Association American Law Schools, and Robert Ginnane, 
general counsel discusses “The Future Administrative Law.” 


Anti-Trust Laws 


“Organized Professional Team Sports and the Antitrust Laws” 
the subject lengthy article Samuel Pierce, Jr., the Cornell 
Law The article deals mainly with the question what 
extent, any, organized professional team sports (baseball, football, 
hockey, and basketball) should exempt from the federal antitrust 
laws. the question restraints radio and television broadcasts, 
the writer points out that, while baseball itself exempt from the 
antitrust laws present, concerted action restricting the sale radio 
and television rights might amount violation the Sherman Act, 
under the theory concerted refusal deal. might also held 
that agreement not telecast major league games minor league 
territory would amount allocation division markets viola- 
tion the Sherman Act. contrary argument would have based 
the thesis that such restrictions are essential the survival minor 
league baseball, along the line taken the National Football League 
Mr. Pierce notes that broadcasting problems exist the 
field ice hockey, where each team contracts with the broadcasting 
companies individually, but that problem may develop basketball, 
since television network agreements are negotiated the President 

*19 Ohio St. L.J., No. 


Corn.L.Q. 566-616 (Summer, 1958). 
United States National Football League, 116 F.Supp. 319 (E.D.Pa. 1953). 
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the National Basketball Association and approved rejected the 
Board Governors, and attempt made equalize the number 
times each club appears the network. recommending legislation 
the whole subject Mr. Pierce suggests that professional sports 
izations should given express authority impose reasonable restraints 
telecasting, though not radio broadcasting. 


Copyright 


note the Cornell Law Quarterly* discusses the Monaco Draft 
the protection so-called “neighboring rights” (rights performing 
artists, recorders, and broadcasters) and compares the recognition such 
rights under the Monaco Draft with the law the United States. The 
writer concludes that adherence this country the Monaco Draft 
would not offend traditional American notions concerning such rights, 


Defamation Television 


The decision Shor already noted dozen law 
continues draw comment. The North Carolina Law 
reviews the development the law whether televised 
defamation libel slander and concludes that the court was correct 
holding libel the basis its capacity for harm. The note 
the University Kansas City Law reviews the law but 
expresses opinion. 


Educational Television 


“The Legal Problems Educational Television” are explored 
excellent 35-page Comment the Yale Law Journal.® The specific 
problems covered are classified under five headings: Licensing (includ- 
ing allocation channels), organization, financing, liability for copy- 
right infringement, and right privacy. The only controversial point 
under “licensing” the matter deleting educational reservations 
petition commercial applicant. The writers approve the Com- 
mission’s entertaining deletion requests, but they criticize the Commis- 
sion’s choice standards. The formula applied determining whether 
not educational reservation should deleted, they feel, vague 
and de-emphasizes consideration educational need stressing educa- 


Corn.L.Q. 476 (Spring, 1958). 

Misc. (2d) 857, 158 N.Y.S. (2d) 476 (N.Y.Sup.Ct., 1956). 
F.C.Bar 26, 63, digesting eleven earlier notes. 

N.C.L.Rev. 355 (April, 1958). 

U.K.C.L.Rev. (December, 1957). 

Yale L.J. 639 (February, 1958). 
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tional progress getting station the air. The comment suggests 
revised set standards employed the Commission. 

The discussion organization educational stations sets some 
straw men, the analysis whether non-educational organization 
could join with other bodies form single-purpose educational 
does, however, contain valuable discussion the prob- 
lem possible conflict between state statutes concentrating ownership 
all domestic educational stations single state instrumentality, 
and the Commission’s power choose among applicants. Such statutes 
may also invalid illegally impairing the ability private schools 
educate their students. The Commission should have the authority 
make the choice between state and private applicants. 

Under the head financing, the comment explores practices 
some educational stations making on-the-air acknowledgments 
contributions money equipment, “credit” announcements firms 
which furnish programs pay production costs, and broadcasts pro- 
grams which influence audiences purchase particular products, such 
pianos securities. These practices not violate the F.C.C. rules 
against sale time, but the writers feel that they create the same basic 
commercial relationship between station and sponsor which the pro- 
hibition was designed prevent. Either the sale time should 
allowed, they state, the rules should tightened prevent any 
type indirect sale time. The writers feel that the latter course 
the only proper one and that should adopted promptly. 

Whether educational station liable for copyright infringement 
for broadcasting music other material without license difficult 
question. 1944 decision indicates that broadcasts educational 
station would “for profit” within the meaning the copyright law, 
but this interpretation may not correct. The problem not 
pressing importance the moment, but might assume significance 
the future, and the statute should clarified. 

The right privacy, course, almost entirely matter 
common law. The comment draws some practical distinctions between 
the various types cases which may arise. 


Transmit Network Programs Foreign 
Station 


The decision the Court Appeals Wrather-Alvarez Broad- 
casting Co. noted the George Washington Law 


The court that case held that the Commission was re- 


948 (2d) 646 (U.S.App.D.C., 1957). 
Geo.Wash.L.Rev. (April, 1958). 
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quired consider defects foreign station’s programming passing 
application under Section the Act for authority 
transmit programs the foreign station, where the foreign station 
could received the United States. The note points out that the 
decision not clear the extent consideration which the Com- 
mission must give such matters, but the writer feels that the burden 
should the applicant produce facts the station’s pro- 
gramming. 


Licensing—Consideration Economic Effects Grant 


The Commission’s holding the Southeastern that could 
not consider possible economic effects grant application, has 
since been overridden the Court The Southeastern 
decision was criticized the Yale Law supported neither 
anti-trust policy nor the provision Section 3(h) the Act that 
broadcaster shall not regarded common carrier. The decision 
said inconsistent with rule making actions the Commission. 
The Commission, contended, can preserve competitive broadcasting 
and still give consideration the question whether economic injury 
affects the public interest. The burden the protestant make 
adequate showing. 


Primary Jurisdiction 


The district court decision the RCA which now before 
the Supreme Court, noted the Harvard Law The dis- 
trict court that case held that the F.C.C. had primary jurisdiction 
determine whether exchange agreement between licensees violated 
the anti-trust laws, and that the Government could not attack the 
anti-trust action. The writer contends that this was 
erroneous. The primary jurisdiction doctrine, states, does not pre- 
clude anti-trust actions the Government except where the industry 
subject comprehensive regulation government agency, which 
supplants may supplant competition, where the agency has 
express authority exempt trade practices from the operation the 
anti-trust laws. The interpretation Section 313 the Com- 
munications Act also challenged. 


139. 
Carroll Broadcasting Co. F.C.C., 2066 (U.S.App.D.C., 1958). 
Yale L.J. (November, 1957). See also F.C.Bar 64. 

United States R.C.A., 158 Supp. 333 (E.D.Pa., 1958). 

Harv.L.Rev. 1556 (June, 1958). 
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Notes 


Availability Information from Federal Departments and Agencies 


The Subcommittee Government Information the House Com- 


mittee Government Operations (Moss Subcommittee) has done 
tremendous amount work this field, some the results which 


are collected 240-page booklet, the 35th Report the Committee 
(H.Rept. 2578, 85th Cong., Sess.) The report contains some four 


pages “Conclusions,” but the rest the book consists what the 
dissenting member, Rep. Hoffman, characterizes “the subcommittee’s 
correspondence files printed practically complete and unabridged 
form,” and “this latest volume the collected letters the chairman 


the Whether not one agrees with the sub- 


approach objective, the report does contain some 
tion interest broadcasters who may want obtain information 
from Federal agency perhaps film event taking place federal 
property crashed military aircraft. What the armed forces can 
and cannot connection with keeping people away from the scene 
military plane crash set out some length pages 


This type data hard come and definite value. The sub- 
committee summarizes its analysis the applicable regulations 
showing that: 


Armed Forces personnel cannot— 


Throw cordon around the scene military aircraft accident 
civilian area prevent access reporters and photog- 
raphers. 


Seize photographic plates equipment. 
Threaten reporter photographer. 


Use physical restraints members the press crash 
scene. 


Prohibit taking pictures crash. 
Withhold the names military casualties populated areas. 


Armed Forces personnel can— 


Withhold consent for pictures when classified material ex- 
posed, citing possible penalties for violation security laws. 
But they have authority prohibit the taking pictures. 
classified material exposed, Armed Forces directives state 
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military personnel shall cover the classified material have 


removed soon possible. 


Withhold, humanitarian grounds, the names victims 


crashes remote areas, pending notification next kin. 


Other matters interest discussed the report are the question 
television and newsreel film censorship the Department 
ture (pp. 5-9)! and the restrictions photography public buildings 
(pp. 


Broadcasting and Telecasting Trials, etc. 


The great debate over the subject whether, and what extent, 
radio and television shall have access court proceedings and similar 
events continues roll on.* noted F.C.Bar 66, special 
committee the American Bar Association last year recommended 
retention the present provisions “Canon 35,” which prohibits almost 
all photographing, broadcasting, televising court 
The matter was scheduled come for debate before the A.B.A. 
House Delegates August, 1958, but the House wisely directed the 
President appoint new nine-member special committee make 
still further study the problem and conduct such factual surveys 
deems appropriate, order obtain body reliable factual data 
the experience judges and lawyers courts where photography, 
televising, broadcasting has been Committee, 
course, will confer with representatives broadcasters, newspaper 
publishers, press photographers, and 


Meanwhile, survey taken journalism student the University 
Illinois, the form questionnaire addressed trial judges 


*See F.C.Bar 160. 

F.C. Bar 160, F.C.Bar 66. 

*See also page 137, supra. 

*Proceedings the House Delegates its February, 1958 meeting, 
which the subject was debated, have been reprinted the A.B.A. pamphlet 
also containing the original special committee report. 

the Committee are Whitney North Seymour, New York City, 
Chairman; Joseph Ball, Long Beach, Calif.; Richmond Coburn, St. Louis; 
David Nichols, Camden, Maine; Judge Emory Niles, Baltimore; James 
Shepherd, Jr., Houston; Lewis Ryan, Syracuse, N.Y.; Richard Tinkham, Ham- 
mond, Ind.; Edward Wright, Little Rock, Ark. majority the committee are 
members the A.B.A. House Delegates. 
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that state, showed that almost all the judges responding felt that 
the presence broadcasting equipment courtroom was “physically 
distracting” and “psychologically disturbing” witnesses and jurors. 
Circuit Judge Alfred Murrah the Tenth Circuit, however, has been 
reported saying that Canon should relaxed pictures can 
taken without physical disturbance. 

Ohio, the Cleveland Press has continued campaign against 
Canon 35, but without too much success. After the newspaper published 
number pictures taken session the Ohio Supreme Court 
without its permission, the court adopted new rule that “The photo- 
graphing session court this state the broadcasting 
televising such session prohibited, and any violation this rule 
shall considered contempt that court and punishable such.” 
The Cleveland Common Pleas Court unanimously adopted similar 


and eight the municipal judges followed 


Nebraska, the Attorney General started contempt proceedings 
against district judge the ground that had violated Canon 
allowing photographs and recordings made during murder 

The Interstate Commerce Commission February 11, 1958, 
adopted resolution that “television radio broadcasting Commis- 
sion hearings will not permitted without special permission the 
Commission.” 

Additions the literature the subject include Taylor, Broad- 

casting the Courtroom, W.Va.L.Rev. 312 (April, 1958), West 
Virginia judge; Note, Broadcasting and Telecasting Trials, 
U.Fla.L.Rev. (Spring, 1958) and Note, Television and Newsreel 
Coverage Trial, L.Rev. 616 (Summer, 1958). 


Change N.L.R.B. Jurisdictional Standards 


The N.L.R.B. has announced changes its jurisdictional standards 
intended extend its jurisdiction into the so-called “no-man’s land, 
subject regulation agency court” (Guss Utah Labor 
Relations Board, 353 U.S. originally proposed, the Board’s action 
would have narrowed its jurisdiction far radio, television, telegraph, 
and telephone employers were concerned, since the old $200,000 annual 
gross volume standard for these companies would have been raised 


*41 188 (April, 1958). 
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$250,000 coincide with lowering the standard for newspapers 
from $500,000 $250,000. its final action, however, made public 
October 1958, the Board lowered the figure for newspapers 
000 but reduced the standard for radio, television, telegraph, and tele- 
phone $100,000 gross volume. 


Landlords, Tenants, and Outside Aerials 


Some the legal problems outside aerials were canvassed 
this JouRNAL several years The question discussed from 
European point view, without citation specific cases, article 
the E.B.U. Review written Chamrath, Legal Adviser 
the Oesterreichischer strict legal sense, the author 
says, tenant has claim the strength his lease alone 
aerial the outside the building. The problem “whether 
landlord who persistently and without valid reason refuses allow the 
tenant put roof aerial can compelled legal means 
tolerate The courts have generally recognized the rights the 
tenant such case, and Mr. Chamrath regards this correct view 
the importance radio and television modern day life. However, 
feels that preferable settle the matter legislation, has 
been done France. The landlord should not allowed demand 
extra compensation for sanctioning the aerial, especially since this might 
deter people from investing radio television sets. One Viennese 
landlord was actually charged with profiteering because exorbitant 
demand for payment, but the public prosecutor dropped the case be- 
cause did not feel that the landlord was “position constraint” 
within the meaning the anti-profiteering law. Mr. Chamrath ques- 
tions this interpretation. 


Property Rights Sporting Events 


promoter sporting event may not assign exclusive right 
film televise the event, Italian court has recently held. The 
plaintiff had been granted exclusive motion picture and television rights 
cycling championship. The defendant, newsreel company, also 
filmed the event. The Milan Civil Court held for the plaintiff, stating 
that the promoter sporting event had legal monopoly the 


*11 F.C.BarJ. 93, 130, 222, id. 40, 82, 285. 
Review, No. 50B, (August, 1958). 
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nature copyright and was not the same position the producer 
play. addition, the constitutional and statutory guarantees 
the right disseminate information not only print but also modern 
media communication must given effect. “No one can prevent 
persons who operate these media pictures and television] from 
enabling the public view sporting event, and still less when the 
event held pubiic place place which the public has 
access.” (E.B.U. Review, No. 48B, (April, 1958) 


Research Radio and Television Law 


The heading this note should probably followed ques- 
tion mark, because appears that research the field being 
conducted, least far the nation’s law schools are concerned. 
The latest “Registry Research Projects” the Journal Legal Edu- 
cation (10 Legal Ed. 373-400) lists some hundreds research projects 
under way various law schools, some way connected with the 
schools, but not one has any particular relationship radio television, 
any other type wire wireless communication. Why this should 


Right Privacy vs. Freedom Information 


interesting Austrian case the right privacy reported 
recent issue the E.B.U. picture small touring car 
which had been damaged accident was shown Austrian 
television program dealing with traffic safety. The picture also showed 
the plaintiff, standing beside the car and perfectly recognizable. Plain- 
brought suit against the Austrian broadcasting organization alleging 
that had been injured (1) because the program created the im- 
pression that had been involved the accident, which was untrue, 
and (2) because the picture indicated that the plaintiff drove small 
car, whereas actually owned Mercedes. 

Vienna court rejected the action, holding that under 
Austrian law the publication person’s picture lawful his 
private interests are not infringed. The program dealt with public 
event which the plaintiff had taken part his free will. “In the light 


developments recent years, freedom information, whether 


Review, No. 50, (August, 1958). 
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relation the press, the cinema, sound radio, television, authorizes 
such visual representations provided they not interfere with the 
private life. one present accident public can 
object his picture appearing the course news item concerning 
the accident and- thus becoming visible viewers.” 


Unauthorized Use Title Broadcast 


Whether broadcast organization has legal protection against use 
program title some unauthorized person was question recently 
put the Italian Supreme Court. troupe performers had cavalierly 
adopted the title popular Italian radio program the name 
the troupe. Litigation resulted between the broadcasting organization 
and the promoter, the upshot which was holding that use the 
title the troupe was unfair competition, creating confusion the 
minds the public, even though the broadcaster and the promoter 
were not competitors the strict sense the word. (E.B.U. Review, 
No. 49B, (June, 1958) 


Book Review 


The Lawyer and Administrative Agencies, Frank Cooper, 
Prentice-Hall, Inc., 1957, pp. v-xx, 1-331 


According the jacket, “The Lawyer and Administrative Agencies” 
is: “An invaluable handbook both administrative law and practice 
with thoughtful and expert advice from attorney with over twenty 
years’ specialization the This accurate statement. 

Recently, the Junior Bar Section the Bar Association the 
District Columbia published Manual Trial Technique Admin- 
istrative Proceedings and illustrative Federal Administrative Agencies. 
This scholarly work contains leading article Hon. Barrett Pretty- 
man, Judge, United States Court Appeals for the District Columbia 
Circuit, which deals with the trial administrative law case. 
sense, Frank work complement to, and compares favorably 
with, Judge Prettyman’s article. Both the article and the book should 
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required reading for those who are interested the administrative 
process. 

Frank Cooper has practiced law Detroit for twenty-three 
years, teaching the University Michigan, has served consultant 
the Hoover Commission Task Force Legal Services and Procedures, 
and the author “Administrative Agencies and the Courts” and 
“Effective Legal Writing.” His current book not hornbook 
administrative law and does not contain exhaustive analysis 
appellate decisions. the contrary, aimed the problems en- 
countered the attorney the course his practice before adminis- 
trative agencies. Again quote the jacket: “The emphasis this 
book application legal doctrine the practical problems 
encountered attorneys connection with the representation clients 
before administrative tribunals.” 

Cooper deals with such matters the significant differences be- 
tween administrative and judicial adjudication, administrative adjudica- 
tion, and the role discretion, the lawyer’s role administrative pro- 
ceedings, negotiation informal settlements, preparing the pleadings, 
utilization prehearing procedures, preparing for the hearing, intro- 
duction evidence administrative hearings, making record the 
hearing, taking the case from the hearing officer the agency, repre- 
senting clients rule making proceedings, and obtaining judicial review. 
The book also includes carefully compiled table cases setting 
cases chapter and footnote. 

Enough has been said indicate that “The Lawyer and Adminis- 
trative Agencies” the type book that should read lawyers 
who are interested the views scholarly practitioner who writes 
about practical problems that are faced administrative lawyers daily. 


The Hoover Commission Task Force legal services 
cedures reported (Report, 1955, 43): 


“The agencies have found that they can perform their own functions 
better and reach sounder decisions the parties before them are well repre- 
sented.” 


one can quarrel with this statement. Any lawyer, practicing the 
administrative law field, who takes the time out read “The 
Lawyer and Administrative Agencies” will have better understanding 
the tools his profession and, consequently, will able 
represent his client more effectively. 


WALL 
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BAR ASSOCIATION SECTION 


Erratum: The revised edition the Constitution and By-Laws 
the Federal Communications Bar Association, recently sent all mem- 
bers, contained inadvertent error Article VI, Section the 
By-Laws. The annual dues should shown $7.50, rather than $5.00, 


Digests Minutes Executive 
Committee Meetings 


129th Meeting 


The 129th meeting the Executive Committee the Federal 
Communications Bar Association was convened 12:40 P.M. Thurs- 
day, March 27, 1958, the Diplomat Room the Occidental Restaurant. 
Those attending were: William Koplovitz, Leonard Marks, Arthur 
Schroeder, Edwin Schneider, Kelley Griffith, Henry Fischer, 
Ben Fisher, Harold Mott, Verne Young, and Norman Jorgen- 
sen. addition, Neville Miller, Donald Beelar, and Seymour Krieger 
attended special guests. 

The President reported progress made the appointment 
delegation from the FCBA attend the the Association 
Federal Communications Consulting Engineers held Mexico 
City Friday, April 25, 1958. 

The President presented the Committee the question the 
extent which our Association should participate “Law Day,” 
scheduled for May the American Bar Association. was the 
consensus the Committee that participation this event the FCBA 
would inadvisable because the number members the Asso- 
ciation who would attending the convention the National Associa- 
tion Broadcasters that date, and, also, because appears 
occasion which can more appropriately celebrated through the local 
Bar Association. 

The President reported the Committee the problems which 
have been encountered the monthly luncheon committee obtaining 
speakers. 
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Seymour Krieger, Co-Chairman the Committee Practice and 
Procedure, reported the progress this Committee far this year. 
The principal problem encountered this Committee has been obtain- 
ing facts from the Commission regarding the outcome the “protest” 
cases Which have been filed under Section 309(c). was the sense 
the Committee that the Committee Practice and Procedure should 
exhaust all possibilities obtaining these facts, and should also proceed 
study the desirability proposed amendments with whatever infor- 
mation available this time. 
Krieger also reported the Clearing House procedure which 
been inaugurated the Goetz Company make comments avail- 
able interested attorneys rule making proceedings. Upon motion, 
duly made, seconded and adopted, was resolved that Mr. Krieger 
prepare brief article regarding this service and its availability 
attorneys practicing before the Commission for insertion the next 
the Federal Communications Bar Journal. 

Donald Beelar, Chairman the Committee Legislation, re- 
ported the numerous bills pending both Houses Congress which 
are under study his Committee. 

Neville Miller, Chairman the Committee Professional Ethics 
Grievances, reported that the proposed revision Canon 
the American Bar Association Code Ethics was passed over the 
February meeting the ABA Atlanta. anticipated that this 
proposed revision will again come before the House the 
meeting Los Angeles. 


Mr. Miller also reported the status the FCBA Code Ethics, 
first adopted 1937. After discussion the desirability making 
copies this Code and other materials available the members 
the Association, upon motion, duly made, seconded and adopted, was 
resolved that immediate steps should taken publish and make 
available the membership the FCBA the revised versions the 
Constitution, By-Laws, and Code Ethics the Association. 

There being further business before the Committee, the meeting 
was adjourned 2:25 P.M. 


130th Meeting 


The 130th meeting the Executive Committee the Federal 
Communications Bar Association was convened 4:30 P.M. Tues- 
day, April 22, 1958, the offices the President the Association. 
Those attending were: William Koplovitz, Arthur Schroeder, 
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Edwin Schneider, Kelley Griffith, Harold Mott, Verne Young 
Thomas Wall, and Norman Jorgensen. 


The President reported that delegation had been appointed 
attend the meeting the Association Federal Communications Con. 
sulting Engineers Mexico City consisting himself, Benito 
and Monroe Oppenheimer. 

There being further business before the Committee, the meeting 
was adjourned P.M. 


Meeting 


The meeting the Executive Committee the Federal Com. 
munications Bar Association was convened 12:30 P.M. Thursday, 
May 29, 1958, the Caucus Room the Occidental Restaurant. Those 
attending were: William Koplovitz, Leonard Marks, Frank 
Fletcher, Arthur Schroeder, Edwin Schneider, Kelley Griffith, 
Henry Fischer, Ben Fisher, Norman Jorgensen, Harold Mott, 
and Verne Young. 

The President reported the proceedings the meeting the 
Association Federal Communications Consulting Engineers 
City. 

which had previously been distributed the members the 
Committee, were discussed length. 

Prospects further action the American Bar Association 
ing Canon 35, which anticipated the August meeting Los 
were discussed. was decided that the President would contact 
FCBA delegate the ABA and obtain status report, which would 
sent all members the Executive Committee with the agenda 
the next meeting the Committee. 

extensive discussion was held regarding the question 


the FCBA should take any action result developments before 


the Subcommittee Legislative Oversight the House Representa- 
tives. the conclusion the discussion, was the consensus 
Executive Committee that the President the Association should 


discuss with the Chairman the Committee Ethics procedure 


determining whether any evidence presented the Committee 
lative Oversight regarding conduct any member this Association 
required action the FCBA. 

There being further business before the Committee, the meet- 
ing was adjourned P.M. 
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132nd Meeting 


The meeting the Executive Committee the Federal 
Communications Bar Association was convened 4:15 P.M. Friday, 
20, 1958, the Broadcasters Club. Those attending were: Wil- 
Koplovitz, Leonard Marks, Frank Fletcher, Arthur 
Edwin Schneider, Kelley Griffith, Henry Fischer, 
Ben Fisher, Norman Jorgensen, Harold Mott, Verne Young, 
and Thomas Wall. Percy Russell attended special guest. 


The President reported the prospects for speakers future 
luncheon meetings. 

Percy Russell was attendance special guest the Execu- 
tive Committee. appeared member the Committee Ethics, 
substituting for the Chairman that Committee. reported that 
the Committee Ethics had held luncheon meeting regarding the 
proposed revision Canon the ABA Canons Ethics. reported 
extensively the history the American Bar Foundation’s experience 
its task revision the Canons Ethics. was recognized that 
the proposed change Canon would retain the prohibition against 
radio and television activities the courtroom. Mr. Russell reported 
the functions and experience the Bar-Media Committee the 
ABA headed Judge Walter Bastian. reported that the inten- 
this Committee make motion through Judge Bastian the 
August meeting the ABA Los Angeles, proposing that intensive 
working through some Foundation such the Institute for Social 
the University Michigan, some other Foundation ap- 
the Board Governors the ABA. Mr. Russell reported 
was his Committee’s view that this very sound motion and 
made number recommendations the Executive Committee. 
motion, duly made, seconded and adopted, was resolved 
that the Executive Committee recommend its delegate the American 
Association that support the Bastian motion conduct further 
the Canon problem through Foundation, and endeavor 
the tabling the motion revise Canon 35. 

Upon motion, duly made, seconded and adopted, was resolved 
that, the event that the foregoing unsuccessful and necessary 
take position the proposed revision Canon 35, the Executive 
Committee recommends that our delegate vote against the motion 
revise Canon 


Upon motion, duly made, seconded and adopted, was resolved 
that, our delegate the American Bar Association feels that, 
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voting for the proposed revision Canon 35, will able secure 
favorable vote the Bastian motion, the Executive Committee recom. 
mends that should ahead and vote for the revision Canon 

Upon motion, duly made, seconded and adopted, was resolved 
that, the event that alternative proposal revise Canon 
submitted the ABA meeting August, which would have the 
effect permitting radio and television apparatus the courtroom, 
subject the discretion the trial judge, the Executive Committee 
recommends that our delegate the ABA should vote for such alterna. 
tive proposal. 

There being further business before the Committee, the 
ing was adjourned 4:50 P.M. 


133rd Meeting 


The 133rd meeting the Executive Committee the Federal 
Communications Bar Association was convened 4:15 P.M. Friday, 
August 1958, the Broadcasters Club. 

Those attending were: William Koplovitz, Leonard Marks, 
Kelley Griffith, Ben Fisher, Thomas Wall, Verne Young, and 
Edwin Schneider. Benedict Cottone attended special guest. 

The President reported the Executive Committee the progress 
the Annual Outing Committee, indicating that date 
October 13, 1958, has been selected for the Outing, the location 
Manor Country Club. 

Benedict Cottone then submitted report the Practice 
Procedure Committee regarding the proposed rule making the 
concerning payments mergers connection with amendments 
missals applications. Prior Mr. Cottone’s oral report, 
report, which sets forth the substance the views his Committee, 
had been submitted the Executive Committee. 

The Committee also had before the comments filed Mr. 
Theodore Pierson this proceeding. 

extensive discussion ensued the problems raised the 


proposed rule making. was the consensus those present 


another meeting the Executive Committee should held August 


the Broadcasters Club, starting P.M., consider the 
further. was also suggested that members the Committee 
tice and Procedure, well other members the Association, bef 
permitted attend the August meeting and participate 


discussion. 
The meeting adjourned 5:15 P.M. 
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134th Meeting 


The 134th meeting the Executive Committee the Federal Com- 
munications Bar Association was convened 3:15 P.M., Wednesday, 
August 13, 1958, the Broadcasters Club. Those attending were: Wil- 
liam Koplovitz, Leonard Marks, Arthur Schroeder, Edwin 
Schneider, Kelley Griffith, Ben Fisher, Norman Jorgensen, 
Harold Mott, and Thomas Wall. addition, Benedict Cottone, 
Seymour Kreiger, and Donald Beelar attended special guests. 

The meeting was called order the President, William 
Koplovitz. 

motion, duly made, seconded and adopted, the reading the 
minutes the last meeting was omitted and the minutes were approved. 

The Executive Committee then considered the report Donald 
Beelar, Chairman the Committee Legislation, regarding H.R. 11886. 
essence, this bill designed prevent improper influences parte 
representations adjadicatory adversary proceedings under the 
Communications Act. was the consensus the Executive Commit- 
tee that the objective the legislation was good, but that certain 
clarifying amendments would essential. 

Upon motion, duly made, seconded and adopted, was resolved 
that the Chairman the Committee Legislation should forward the 
following resolution appropriate Congressional authorities: 

Resolved, That the Federal Communications Bar Association favors 
the enactment legislation designed prevent improper influences 
parte representations adjudicatory adversary proceedings under 
the Federal Communications Act 1934, amended, and therefore 
supports principle the enactment H.R. 11886, subject clarifying 
amendments. 

was the consensus the Executive Committee that his letter 
forwarding this resolution the Congress, the Chairman the Com- 
mittee Legislation should indicate that the Association would look 
forward the opportunity cooperating with the House Interstate 
and Foreign Commerce Committee the presentation the required 
clarifying amendments. 

The Executive Committee, with the collaboration Messrs. Cottone 
and Krieger, then resumed discussion the proposed rule making 
the Commission concerning payments mergers connection with 
amendments dismissals applications.° 

There being further business before the Committee, the meeting 


was adjourned 5:45 P.M. 


See page 124, supra. 
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New Members the Bar Association 


The following new members have been admitted membership 
the Federal Communications Bar Association action the Execu- 


tive Committee. 
cated 


La. 
Howard Anderson 


Warren Baker 

John Bankson 

Jesse Baskette 

Bernhard Bechhoefer 

Mortimer Becker, New York City 
John Benckenstein 

Thomas Blackwell, Miami 
Forbes Blair 

William Borgehesan, Jr. 
Thomas Bretherton, Toledo, Ohio 
Robert Brooks, New York City 
Darwin Charles Brown 

Rupert Bullivant, Portland, Ore. 
Herbert Burstein, New York City 


Robert Vincent Cahill 

John Cole, Jr. 

Robert Collier 

James Connell, New York City 


Clarence David 

Hal David, Topeka, Kansas 

Paul Lyne Delaney, Alexandria, 
Va. 

Benedict Dinard, Minneapolis, 
Minn. 

Thomas Dolan, Asheville, 

Joseph duCoeur 


John LeMoyne Ellicott 
Samuel Einhorn, Philadelphia, 
Pa. 


Horace Alexius, Jr., Covington, 


(Address Washington, D.C. unless otherwise indi- 


Frank Farris, Jr., Nashville, 
Tenn. 

Theodore Forbes, Jr., Atlanta, 
Ga. 

Gerald Friedall, Minneapolis, 

Minn. 


John Goode, Shawnee, Okla. 


Whitney Harris, Dallas, Texas 

Claude Hobbs, Jr. 

Cecil Hunt, Tulsa, Okla. 

Albert Hutchinson, San Fran- 
cisco, Calif. 


Richard Jencks, Hollywood, 
Calif. 


Vincent Kilborn, Mobile, Ala. 
Edward Kirkman, Atlantic City, 


Milton Koblitz, Los Angeles, 
Calif. 


Edward 


Donald Paul MacDonald 

Lawrence McKay, New York 
City 

Herbert Miller 

Bernard Moran, Rock Island, 

Karlton Mosteller, Okla. City, 
Okla. 

Murray, Tacoma, Wash. 
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Netterville, Los Angeles, 


Pickering, Redding, 
Calif. 
Gabriel Piemonte, Boston, Mass. 


Harry Rains, New York City 
Frederick Rowe 


John Sailer, Elizabeth, 
William Sanders 

Edward Schafer 

justin Schaffer, Detroit, Mich. 
Amold Schlossberg, Roanoke, Va. 
Leonard Scholl, New York City 
Bernard Segal 


John Sonnett, New York City 
Irwin Stillman, New York City 
Tillman Stirling 

Edward Sujack, Chicago, 


Marshall Truex, Poughkeepsie, 


Kenneth Weinberg, Cleveland, 
Ohio 
Richard Wels, New York City 
Luke White, Miami, Fla. 
Briggs Asheville, 


George Wood, Charleston, 
Va. 
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